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Memorandum
——
TO: Commissioner, Bureau of Reclamation é/
Through: Associate Solicitor, Energy and Resg;#é;if /4 / é;%%&
/ y / e, {.._,, '
Prom: Assistant Solicitor, Branch of Water and Power

Energy and Resources

Subject: Water Availability Study: Sacramento-San Joaguin
Delta Watershed

Attached for your information is a copy of the California State
Water Resources Control Board staff recommendations on a new
study the SWRCB is undertaking to determine water availability
in the Sacramento-San Joaguin Delta. This study will likely
result in a future new decision of the Board that potentially
will have greater impacts on the CVP than Dl1422 and D1485 (lew
HMelones and Delta Water Quality). In fact, the staff recommends
that the proposed study "be expanded to include a discussion of
the use of past water right decisions (D1485 and D1422) to
identify the needs of beneficial uses in the Delta and Suisan
Marsh for water quality protection, and mechanisms to protect
San Francisco Bay from decreased flow due to future water
development projects.®™ The staff furthermore recommends that
no legal position be taken on such outstanding legal issues as
the Bureau's right to return flows in operating the CVP under
Reclamation's existing permits, the effect of the California
County of origin statute, etc. until after the evidentiary
hearings, i.e., until we have fully submitted ourselves to the
Board's jurisdiction with a limited right of review under the
substantial evidence test through the State Court system.

The question arises as to what are we and other water users,
to be basing our technical and factual data on if we do not
know what position the Board is to take on our legal right to
use water. Also, protection of the Bay is a whole new subject
never before dealt with in water rights permits and the
ramifications on the U.S. could be devastating.

Furthermore, and perhaps equally as disturbing, the United

States Fish and Wildlife Service provided comments to the
Board on the proposed scope of the study and stated on page 4
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of attachment 3 that “Jis balicve ther: are nublic trust : .;?f
restrictions upon tha power of the Stat2, as trustee, to jn- |
ordinately ceduce instrean £104s. Instr2am £1lows and Relea |
! low have been altered or reduced with ateendant

inflow =QUEE
mlmpacgg on water quality and fish and wildlife

severe _
resourcesa - This statenent ia totally contrary to the nosition
wve have takem in ongoing litigation concerning not only the

Delta issueas, but also the state public trust issues that are

* currently before the California Supreme Court in the llono Laxe
litigation, :lot only has our position in the onjoinqg litiqation
possibly been jeopardized by this statemnent to the SURC3, but

the operation of all Bureau facilities in California are in
jeopardy if the above statement is accepted as the legal position
of the U.S. by the California courts. There is little question
but that the State, Sierra Club, and :ational Audubon Society
will bring this statement to the California Supreme Court's

attention. =

I an of the opinion that your inmediate attention needs to be
focused on these natters, and a determination nade ASA? as to
how we should proceed. I will be glad to discuss this nmatter
with you at your earliest convenience.

Gary fisher
Assistant Solicitor
dranch of ‘Jater and Power

Energy and Resources . L
| Bleo involued

Attachnent

cc: David Houston (w/attachment)
Special Assistant to the Commissioner - =

Stuart Somach, U.S. Attorney, Sacranento

e

Regional Sollicitor, Pacific Southwest Rejion

David Watts, Assistant 5011citcr-—gationa1 Parks
pDivision of Conservation and Wildlife (w/attachment)
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